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3745 } 


1653 


Filed 


June 19, 2000 ) 
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: HYPERSENSITIVE RESPONSE ELICITOR ) 






FROM BRWINIA AMYLOVORA, ITS USE, ) 






AND ENCODING GENE ) 





REQUEST FOR RECONSIDERATION 

Mail Stop AF 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Dear Sir: 

In response to the May 20, 2O04, outstanding office action, reconsideration ia 
respectfully requested. 

Initially, applicants would like to thank Examiner Desai for the courtesy 
extended to the undersigned attorney during telephone conferences on June 8 and June 1 5, 
2004. During the phone conferences, it was agreed that the objections and the provisional 
rejection identified in the outstanding office action were improper and will be withdrawn 
upon filing of this request for reconsideration. 

The objection to claims 18 and 20-28 is improper because claim 17 — from 
which the objected claims ultimately depend — is allowable for the reasons noted below. The 
objection to claims 18 and 20-28 should therefore be withdrawn. 

The objection to claim 39 is improper. Claim 39 depends from Claim 38, 
which recites a composition comprising two components (i.e., protein and carrier). Claim 39 
further limits the composition of claim 3S by reciting a third component (i.e., an additive). 
Thus, claim 39 is a proper dependent claim, and the objection to claim 39 should therefore be 
withdrawn. 
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The provision^ rejection of claims 17, 19 ? 38 ? and 39 as being unpatentable 
under the judicially created doctrine of obviousness-type double patenting rejection over 
claims 1, 93, and 94 of copending Application No. 09/879,248 (US 2002/0062500 Al) 
should be withdrawn. Although applicants disagree with the merits of this provisional 
rejection, for the reasons noted in the response filed on January 26, 2004, this rejection 
should nevertheless be withdrawn because the provisional rejection is the only remaining 
rejection of the claimed subject matter. See Manual of Patent Examining Procedure § 804 at 
page* 800-19 (August 2001). 

In view of all of the foregoing, applicants submit that this case is in condition 
for allowance and such allowance is earnestly solicited. 



Date; June 16, 2004 



NIXON PEABODY LLP 
Clinton Square, P,CX Box 3 1 05 1 
Rochester, New York 14603-1051 
Telephone: (585)263-1128 
Facsimile: (585)263-1600 



Respectfolly submitted., 



Edwin V. Merkel 
Registration No. 40,QS7 
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